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JUSTICE COMMITTEE 
 

AGENDA 
 

18th Meeting, 2012 (Session 4) 
 

Tuesday 22 May 2012 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Subordinate legislation: The Committee will take evidence on the Bankruptcy 

Fees etc. (Scotland) Regulations 2012 (SSI 2012/118) from— 
 

John Swinney, Cabinet Secretary for Finance, Employment and 
Sustainable Growth; 
 
Claire Orr, Executive Director Policy and Compliance, Accountant in 
Bankruptcy. 
 

2. Subordinate legislation: Jenny Marra to move— 
 

S4M-02953—That the Justice Committee recommends that the 
Bankruptcy Fees etc. (Scotland) Regulations 2012 (SSI 2012/118) be 
annulled. 
 

3. Speech, language and communication needs of young people in the 
criminal justice system: The Committee will take evidence from— 

 
Kate Higgins, Policy Manager, Children 1st; 
 
Lynn Jolly, Community Services Manager, Cornerstone; 
 
Dr Nancy Loucks, Chief Executive, Families Outside; 
 
Martin Henry, Chair, National Joint Investigative Interviewing Tutors 
Forum; 
 
Kim Hartley, Scotland Officer, Royal College of Speech and Language 
Therapists; 
 
Karyn McCluskey, Co-Director, Violence Reduction Unit; 
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Raymond McMenamin, member of the Criminal Law Committee, Law 
Society of Scotland. 
 

 
Peter McGrath 

Clerk to the Justice Committee 
Room TG.01 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5195 
Email: peter.mcgrath@scottish.parliament.uk 
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J/S4/12/18/1 

SPICe briefing on the Bankruptcy Fees etc. (Scotland) 
Regulations 2012 
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Bankruptcy Fees etc. (Scotland) Regulations 2012 
(SSI 2012/118)  
 

  

Agenda item 3  

Note by the Clerk 
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Paper by SPICe (private paper) 
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Papers for information  

Letter from the Convener to the Cabinet Secretary for 
Justice on unimplemented reports of the Scottish Law 
Commission 
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Justice Committee 
 

18th Meeting, 2011 (Session 4), Tuesday 22 May 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Bankruptcy Fees etc. (Scotland) Regulations 2012 
(SSI 2012/118) 

Type of Instrument: 
 

Negative 

Coming into force: In accordance with regulation 1(2) 

Justice Committee deadline to 
consider SSI: 

21 May 2012 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The purpose of the instrument is to stipulate the charges levied by the 
Accountant in Bankruptcy and to consolidate and update the fees set in the 
Bankruptcy Fees (Scotland) Regulations 1993. 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/118/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 20 April 2012 and the Justice Committee has been 
designated as lead committee.  
 
4. The Justice Committee first considered the instrument at its meeting on 15 May 
2012. A number of questions were raised by members in relation to the Regulations 
and Committee agreed to invite the responsible Minister to give evidence at its next 
meeting. The Cabinet Secretary for Finance, Employment and Sustainable Growth 
has subsequently agreed to attend. A written response to questions raised by 
members at its meeting on 15 May has also been received from the Cabinet 
Secretary (see Annexe A). 
 
5. The Committee previously received correspondence (see Annexe B) from 
Citizens Advice Scotland and Money Advice Scotland outlining their concerns in 
relation to the instrument. 
 
Procedure 
6. Negative instruments are instruments that are ―subject to annulment‖ by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 

http://www.legislation.gov.uk/ssi/2012/118/contents/made
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technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. In this instance, the following motion to 
annul has been lodged by Jenny Marra: 
 

S4M-02953—That the Justice Committee recommends that the Bankruptcy Fees 
etc. (Scotland) Regulations (SSI 2012/118) be annulled. 

 
7. If the motion is moved and subsequently agreed to, the Parliamentary Bureau 
must then lodge a motion to annul the instrument for consideration by the 
Parliament. If that is also agreed to, Scottish Ministers must revoke the instrument.  
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Annexe A 
 

Letter from the Cabinet Secretary for Finance, Employment and Sustainable 
Growth 
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Annexe B 
 

Letter from Citizens Advice Scotland to the Convener 
 
Please find attached for the attention of the Committee a copy of a letter from 
Citizens Advice Scotland to the Minister for Energy, Enterprise & Tourism which 
expresses our concern about SSI No 118 Insolvency: The Bankruptcy Fees etc 
(Scotland) Regulations 2012 which will come before you on Tuesday 15 May. 
 
Citizens Advice Scotland has for several years called on the Scottish Government to 
abolish the current £100 fee for accessing the Low Income Low Assets (LILA) route 
to bankruptcy as we believe it is a barrier to many people on low incomes from 
accessing this form of debt relief. This negative SSI seeks to increase the fee from 
£100 to £200; a move we believe will cause an increase in accessing justice. 
 
We outline our concerns in the letter, and we have called on the Minister to amend 
the SSI to abolish the fee. We would like to urge the Justice Committee to take 
action by tabling a motion to annul this SSI if such an amendment is not forthcoming. 
The Committee has the time to consider this SSI at its next meeting on 22 May and 
request and/or consider further evidence on the matter from the Minister and others 
at that meeting.  
 
CAB clients are already experiencing difficulty in accessing the £100 fee; the 
doubling of the fee will only exacerbate matters. CAS strongly urges you to consider 
this SSI carefully and support the Citizens Advice Service in its campaign to abolish 
the current LILA fee not increase it. 
 
I look forward to hearing from you.  
 
Susan McPhee 
Joint Acting CEO 
10 May 2012 
 
Letter from Citizens Advice Scotland to the Minister for Energy, Enterprise and 

Tourism 
 
As you will know Citizens Advice Scotland has for several years called on the 
Scottish Government to abolish the £100 fee for accessing the Low Income Low 
Assets (LILA) route to bankruptcy. We believe it is a barrier to those who are in debt 
and on low incomes from being able to access this route to bankruptcy and breaking 
their cycle of bad debt. 
 
Therefore CAS was very disappointed to see the publication of SSI No 118 
Insolvency: The Bankruptcy Fees etc (Scotland) Regulations 2012 which will see the 
cost of the fee to access LILA double to £200. CAS calls on you to urgently amend 
the relevant sections of the SSI before it is passed by the Scottish Parliament and 
abolish the LILA fee altogether as a way of ensuring the poorest in our society can 
access bankruptcy.  
 
The Government‘s own review into LILA in 2009 found that the majority of debtors 
had debts between £5,000 and £14,999, with the largest percentage of debtors, 
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having debts under £9,999 (26%). This is of course considerably less that the 
average debt of £41,000 in an award of bankruptcy.  
 
Although the average level of debt through LILA is low, our research (Drowning in 
Debt, 2008) shows that debt has a disproportionate impact on people with low 
income who experience major levels of debt stress. We are also concerned that it is 
the people on the lowest incomes who have to rely on the most expensive forms of 
credit such as pay day or doorstep lenders, high interest credit cards or high interest 
credit to retailers.  This is why access to bankruptcy through LILA is such a vital 
lifeline for many people. 
 
The review also found that 99% of those using the LILA route were unemployed.  
The report notes that this was ―not unexpected as the LILA route into bankruptcy 
was intended to provide access to people on benefits and low income‖.  CAS 
strongly believes that by increasing the LILA fee by 100% many people on low 
incomes will no longer have access to this route and be able to be helped to resolve 
their debt problems. CAS is concerned that by putting a further barrier to accessing 
LILA the Scottish Government is leaving many people stuck in a spiral of debt. 
 
LILA is a lifeline for many and more people are accessing it. AiB figures show that in 
the fourth quarter of 2011-12 of the 4,856 personal insolvencies in Scotland, 1,060 
were awarded bankruptcy through LILA. This is a reduction from the 1204 in the 
previous year, yet we know debt is not decreasing. CAS would argue this decrease 
could be down to problems people experience getting that £100 fee together. 
 
Our evidence has consistently found that whilst many bureau debt clients are eligible 
for LILA, a large proportion of them have not been able to afford the £100 fee to 
access the route. The Drowning in Debt research found that two-thirds of debt clients 
would consider going bankrupt through LILA, rising to 86% of those with a low 
income – yet the majority would have problems accessing that £100 fee immediately. 
Only 19% said they could afford the fee with 12% not being able to do so. The 
majority – 41% - would have to either stop paying back their debts or save up for the 
fee and 30% would get the fee from elsewhere. 
 

Would you be able to afford the £100 fee  %  

Yes  19  

Yes, but I would have to stop making some repayments to get 
£100  

13  

Yes but I would have to save up over time  28  

No, but I could source £100 from elsewhere  30  

No  12  
 

The people that are in this position of low income but disproportionately high debt 
are often those who are the most vulnerable in society - 41% of CAB debt clients 
cited illness/disability as a cause for their debt.  But debt impacts on many people 
who are already struggling - the disabled, carers, and workers affected by the 
recession because of reduced hours and pay, unemployment or stagnant wages at a 
time of rising prices.  
 
We welcome the proposal for a ‗No Income‘ bankruptcy route in the AiB Consultation 
on Bankruptcy Law Reform. The consultation recognises that those with very low 
incomes need a specific route to debt relief. We believe that the Scottish 
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Government should ensure that this route to debt relief is open to those who need it 
most by making a commitment that there will be no fee associated with the ‗No 
Income‘ bankruptcy.   
 
We already believe that it is our debt clients who most need to be able to access 
LILA that are unable to afford access to this debt solution set up specifically to help 
them. The increase in the fee will only exacerbate the situation.  
 
CAS strongly urge you to rethink the change in fees, and abolish the LILA fee, not 
increase it.  
 
I look forward to hearing from you.  
 
Susan McPhee 
Joint Acting CEO 
10 May 2012 
 

Letter from Money Advice Scotland to the Convener 
 

I write with regard to the above which is for consideration by the Committee at its 
meeting on 15 May 2012. 
 
Money Advice Scotland is the national umbrella organisation which aims to 
champion and support the continuing development of free, independent, impartial, 
confidential money advice and financial inclusion. Our members are drawn from local 
authorities, CABx, law centres, credit unions, voluntary organisations, and some in 
the private sector, such as insolvency practitioners and debt management 
companies. 
 
We are very concerned regarding the proposed increases in the bankruptcy fees, as 
these increases will further reduce access to a remedy for those who need it. Many 
debtors with low income and low assets have difficulty in finding the existing £100 
fee. Sometimes the debtors have to ―save up‖ their bankruptcy fee in order to apply. 
In the proposed situations debtors in these circumstances will have to save for twice 
the length of time to be able to afford the £200. 
 
To double the fee will further marginalise those debtors and of course they may 
continue to be pursued vigorously for their debts in the meanwhile.  
 
For debtors in the low income low assets category, we believe there should be a 
remission of fees. 
 
We would urge the Committee to re-consider. 
 
Yvonne MacDermid 
Chief Executive 
14 May 2012 
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Justice Committee 
 

18th Meeting, 2012 (Session 4), Tuesday 22 May 2012 
 

Bankruptcy Fees etc. (Scotland) Regulations 2012 (SSI 2012/118) 
 

Background information in relation to “Low Income Low Assets” 
bankruptcy 

 
Purpose 

1. The purpose of this briefing is the provide the Committee with further 
information regarding the “Low Income Low Assets” (LILA) route into bankruptcy in 
the context of the increase in fees proposed in the Bankruptcy Fees etc. (Scotland) 
Regulations 2012 (SSI 2012/118). 

The Regulations 

2. The Bankruptcy Fees etc. (Scotland) Regulations 2012 provide for changes in 
the way the office of the Accountant in Bankruptcy charges for services to creditors, 
trustees1 and debtors. Fees where the Accountant in Bankruptcy acts as trustee 
(part 1 of Schedule 1) have generally increased. Fees for other functions carried out 
by the Accountant in Bankruptcy (part 2 of Schedule 1) have generally remained the 
same, apart from increased charges to creditors and debtors for dealing with a 
petition for bankruptcy. 

Bankruptcy 

3. There are several technical definitions of what constitutes bankruptcy. 
Generally, however, a person can be said to be bankrupt if they cannot pay their 
debts as they become due. An individual can apply for their own bankruptcy, or they 
can be forced into bankruptcy by creditors. When an individual becomes bankrupt 
(either by applying to the Accountant in Bankruptcy or as a result of court action by 
their creditors), a trustee gathers in all their assets and administers them for the 
benefit of creditors. A person is usually discharged from bankruptcy after one year. 
However, a trustee can seek an on-going contribution from the income of a bankrupt, 
usually for a period of three years after the date they were made bankrupt. 

                                                 
1 The trustee is the person appointed to administer a bankrupt’s estate. This can be an insolvency 
practitioner in private practice but is more usually the office of the Accountant in Bankruptcy (who 
may, in turn, contract the work out to insolvency practitioners). 
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4. Someone may choose to go bankrupt because it allows them to clear their 
debts and, at the end of the process, start again with a clean financial slate (although 
their credit record will be impaired for at least six years). This is because any debts 
which cannot be paid once the process of gathering assets and income is complete 
are written off. This provides debt “relief” for those who have no realistic prospect of 
paying their debts in the medium term. 

5. There are a number of ways in which a person or body can become bankrupt. 
These are referred to as routes into bankruptcy. Individual, living debtors can petition 
for their own bankruptcy in the following circumstances: 

 Apparent insolvency – where they owe £1,500 or more and have a 
“charge for payment” or a “statutory demand” (because they have been 
taken to court by a creditor for non-payment of a debt). 

 Failed trust deed – where a trust deed (a proposal to creditors to pay 
back a proportion of money owed) has failed to become legally protected 
because creditors have objected. 

 LILA – where they have minimal income and assets and can use the LILA 
route into bankruptcy. 

 Certificate of sequestration – where they have a “certificate of 
sequestration” from an insolvency practitioner or money adviser showing 
that they are unable to pay their debts. 

6. The fee charged by the Accountant in Bankruptcy to access any of these 
routes into bankruptcy will be increased from £100 to £200 by the regulations. 
Stakeholders have expressed particular concern about the fee increase in relation to 
LILA cases as, they argue, debtors in such circumstances will struggle to raise the 
£200 required. 

The LILA route 

7. The LILA route into bankruptcy was introduced in 2008. It had previously been 
identified that a number of low income debtors could not access any form of debt 
relief. This was because at that time, to declare themselves bankrupt, a debtor 
needed to demonstrate apparent insolvency through a “charge for payment”. This, in 
turn, required a creditor to take court action to enforce the debt. However, because 
such debtors lacked sufficient income or assets to repay their debts, creditors were 
not prepared to spend money taking court action against them. 

8. People in this group were unable to pay their debts yet unable to free 
themselves from them. They might face ongoing pressure from creditors to make 
payments they could not afford. A policy decision was therefore made to introduce a 
new route into bankruptcy – LILA – for people in this situation in 2008. Another route 
– the certificate of sequestration – was introduced in 2010. This opened access to an 
even wider group of debtors. 

9. In order to apply for a LILA bankruptcy, a debtor must be in receipt of certain 
means-tested social security benefits or have a weekly income of £243.20 or less 
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(this is the equivalent of working 40 hours at the national minimum wage). In 
addition, the debtor cannot own any land or buildings, including their home, and must 
not have assets worth more than £1,000 each or £10,000 in total. 

10. Research carried out by the Accountant in Bankruptcy in 20092 concluded 
that the LILA route was working effectively. It noted, on the basis of the high 
numbers using LILA, that fees did not appear to be a barrier (with a proportion of 
debtors choosing to pay by instalment to lessen the burden). 

11. The research also drew out some key characteristics of those using the LILA 
route: 

 99% of LILA bankrupts were unemployed, in comparison to 58% using the 
apparent insolvency route. 

 64% of those accessing the LILA route were women, in comparison to 
44% using the apparent insolvency route. 

 the average amount owed in a LILA bankruptcy was £17,160 in 
comparison to £41,000 in an apparent insolvency bankruptcy. 

12. The table below shows the number of individuals accessing bankruptcy in the 
past four years, through the LILA route and through other routes into bankruptcy. 
The figures show that the majority of debtors access bankruptcy using the LILA route 
– although the proportion choosing to do so has decreased substantially over the 
past four years. 

Table 1: Debtor-led awards of bankruptcy 2008/09-2011/12 

Debtor petitions – awards 
of bankruptcy 

Year 

2008/09 2009/10 2010/11 2011/12 

 LILA route 9,417 8,396 6,100 4,668 

 Other routes 2,004 2,457 2,730 4,502 

 Total 11,421 10,853 8,830 9,170 

LILA bankruptcies as a % of 
all debtor-led awards 

82% 77% 69% 51% 

 Source: Scottish Insolvency Statistics at www.aib.gov.uk  

13. There are a number of factors to consider when looking at these figures. The 
LILA route into bankruptcy was introduced in the first quarter of 2008/09. It was 
expected at this time that there would be a surge in demand due to a build up of 
people who could not previously access bankruptcy, but that this would tail off over 
time. 

                                                 
2 Accountant in Bankruptcy. (2009) The Bankruptcy (Scotland) Act 1985 (Low Income Low Asset 
Debtors etc.) Regulations 2008: One Year Review. 

http://www.aib.gov.uk/
http://www.aib.gov.uk/publications/lila-one-year-review-2009
http://www.aib.gov.uk/publications/lila-one-year-review-2009
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14. In addition, the certificate of sequestration route into bankruptcy was 
introduced in the third quarter of 2010/11. This gave access to bankruptcy to an even 
wider group of people and has therefore resulted in an increase in debtor 
applications via “other routes”. People who also qualify for the LILA route may 
choose use the certificate of sequestration route into bankruptcy instead. 

Accountant in Bankruptcy costs 

15. The Executive Note which accompanies the regulations describes the costs to 
the Accountant in Bankruptcy of dealing with debtor-led petitions for bankruptcy (see 
paragraphs 37 and 38). This states that the average cost of administering a debtor 
application has increased from £138 in 2008/09 to an expected £275 in 2011/12. It is 
suggested that the reasons for this increase are falling numbers of debtor 
applications (leading to an increased cost per unit) and more onerous requirements 
in terms of checking information (see below). 

16. It is expected that, constant with previous information provided by the 
Accountant3, these are net costs. It is likely that the actual cost to the Accountant in 
Bankruptcy, who may need to contract an insolvency practitioner to administer a 
bankruptcy in some cases, is higher. However, such costs are offset against 
contributions from the debtor’s income (where appropriate) and assets realised from 
the debtor’s estate. 

17. The Executive Note highlights that the Accountant in Bankruptcy cannot 
distinguish between the costs attributable to the different routes into bankruptcy. This 
means that the £275 estimate is the average cost across all debtor-led routes into 
bankruptcy.  

18. The Executive Note suggests that the apparent insolvency route is cheaper to 
administer than the others. This is because it is easy to establish whether the debtor 
meets the criteria for entering bankruptcy this way. All that needs to be demonstrated 
is that the debtor has a “charge for payment” or “statutory demand” which remains 
unpaid.  

19. The criteria for entering bankruptcy via the LILA route or via the certificate of 
sequestration route are more complex, and it is therefore likely that they require 
more Accountant in Bankruptcy time to check. It is relevant to note that, according to 
the LILA review (Accountant in Bankruptcy 2009), only 10% of LILA cases are 
checked to ensure that the information provided is correct. The remaining 
applications are taken at face value. 

Abigail Bremner 
SPICe Research 
17 May 2012 
 

                                                 
3 See Home Owner and Debtor Protection (Scotland) Bill: Explanatory Notes (SP Bill 32-EN), 
paragraph 109, where costs associated with introducing the certificate of sequestration route are 
discussed. 

http://www.scottish.parliament.uk/S3_Bills/Home%20Owner%20and%20Debtor%20Protection%20(Scotland)%20Bill/b32s3-introd-en.pdf
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Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not intended 
to offer comprehensive coverage of a subject area. 
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Justice Committee 

18th Meeting, 2012 (Session 4), Tuesday 22 May 2012 

Speech, language and communication needs of children and young offenders 
in the criminal justice system 

Note by the Clerk 

Purpose 

1. This paper provides further details of the Committee‘s round-table evidence 
session on the speech, language and communication needs of children and young 
offenders in the criminal justice system, to take place on 22 May. 
 
Background 
 
2. At its meeting on 21 February, the Committee considered a request by the 
Royal College of Speech and Language Therapists (RCSLT) to undertake an 
inquiry into ―why provision to meet speech, language and communication needs 
among offenders is almost negligible in all areas of Scotland‘s criminal justice 
system‖. The Committee was unable to commit the time required to conduct an 
inquiry; however, it did agree to explore the matter further at a round-table evidence 
session when time became available in its work programme.1 It later decided to 
hold this session on 22 May. 
 
3. Speech, language and communication (SLC) needs encompass a wide range 
of difficulties relating to all aspects of communication. These can include difficulties 
with fluency, forming sounds and words, formulating sentences, understanding 
what others say, and using language socially.2 SLC needs can be primary, such as 
specific language impairments or a stammer, or secondary, arising from another 
condition such as autistic spectrum disorder, hearing impairment or a physical 
disability.3 It is also considered that there is a strong link between SLC needs and 
social exclusion, leading children to start school without adequate communication 
skills, but that, with appropriate interventions, there is potential for them to catch up 
with their peers.4  
 
4. The Committee received a report5 of the inaugural meeting of the 
‗Communicating Justice Coalition‘6 which suggested that children and young people 

                                                           
1
 The Committee has also agreed to undertake further round-table evidence sessions later in the 

year to explore other topics in more detail. 
2
 Department for Education, UK Government. (2008). Bercow Review of Services for Children and 

Young People (0-19) with Speech, Language and Communication Needs. Available at: 
http://www.johnbercow.co.uk/pdf/Bercow_Report_Final.pdf [Accessed 2 May 2012]. 
3  

Department of Health, Social Services and Public Safety, Northern Ireland Government. (2011). 
Speech, Language and Communication Needs Therapy Action Plan: Improving Services for Children 
and Young People 2011/12 to 2012/13. Available at: 
http://www.dhsspsni.gov.uk/speech__language_and_communication_therapy_action_plan_-
_march_2011.pdf [Accessed 2 May 2012].

 

4
 http://www.talkingpoint.org.uk/SLTs/Themes/Language%20and%20social%20exclusion.aspx 

[Accessed 17 May] 
5
  Communicating Justice Coalition. (2012). Report of inaugural meeting in January 2012. Available 

at: www.rcslt.org/about/young...justice/inaugural_meeting_report [Accessed 16 May]. 

http://www.johnbercow.co.uk/pdf/Bercow_Report_Final.pdf
http://www.dhsspsni.gov.uk/speech__language_and_communication_therapy_action_plan_-_march_2011.pdf
http://www.dhsspsni.gov.uk/speech__language_and_communication_therapy_action_plan_-_march_2011.pdf
http://www.talkingpoint.org.uk/SLTs/Themes/Language%20and%20social%20exclusion.aspx
http://www.rcslt.org/about/young...justice/inaugural_meeting_report
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with SLC needs experience difficulties in the criminal justice system, including 
understanding the courts process and engaging with rehabilitation programmes. 
The report highlighted a Scottish Government review of literature on communication 
support needs published in 2007 which identified the following concerns 
surrounding the courts process— 
 
 ―The formality and complexity of language used in interview and court contexts 

may place excessive demands on people with communication support needs. 
As a result, they may be unable to provide necessary information and/or be 
misrepresented as uncooperative.‖ 

 
5. Kim Turner, a senior speech and language therapist at Central and North 
West London NHS Foundation Trust, told the inaugural meeting of the 
Communicating Justice Coalition that a lack of understanding of key terms used in 
the courts process can have serious consequences for offenders, for example, if an 
individual fails to demonstrate ‗remorse‘ because they do not understand the term. 
 
6. The report of the meeting also refers to a study of speech and language 
therapy within the criminal justice system in Scotland by Queen Margaret University 
(2011), which found that 60 per cent of people in contact with youth justice services 
have SLC needs, which ―can make it impossible for individuals concerned to make 
best use of any rehabilitation services that might be on offer‖. The review concluded 
that ―poor communication skills may go some way to accounting for the high rates 
of reoffending‖. The study also found that only 156 offenders (of all ages) received 
speech and language therapy support across the justice system in 2011, with most 
therapy being provided at Polmont Young Offenders Institute (21 hours a week for 
an estimated 456 young offenders) and at Cornton Vale (1 day a week). However, it 
outlined that other SLT services were ad hoc and unsustainable. 
 
7. At its meeting on 8 May, the Committee considered these issues and agreed 
that a broad theme for the round-table evidence session on 22 May would be the 
difficulties experienced by children and young offenders with SLC needs in the 
criminal justice system. While similar difficulties may be experienced by adult 
offenders, the Committee decided to focus this particular session on children and 
young offenders as part of its on-going interest in early intervention as a means of 
preventing or reducing reoffending.  
 
Round-table format 
 
8. The session on 22 May is intended to provide an introduction to the topic of 
children and young offenders with SLCN within the criminal justice system to inform 
future work as appropriate. The Committee has therefore opted to hold a round-
table evidence session rather than the usual panel format to allow more informal 
discussion and debate amongst witnesses. It also allows more witnesses to be 
involved; the Committee has therefore invited eight witnesses to participate in the 
session, from professional/voluntary organisations working in the field and in the 
criminal justice system. The following witnesses have agreed to participate: 

                                                                                                                                                                                  
6
 The Communicating Justice Coalition was formed by the RCSLT in 2010 with the aim of increasing 

the impact of speech, language and communication needs, services and resources. Its members 
include Children 1

st
, Cornerstone, Families Outside, National Autistic Society Scotland, Dyslexia 

Association Scotland, Capability Scotland, and the South West Scotland Community Justice 
Authority. 
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Kathleen Donegan, Governor, Her Majesty‘s Young Offenders Institution Polmont 
HMYOI Polmont is Scotland‘s national holding facility for young offenders aged 
between 16 and 21. It is contracted to hold 760, with a maximum space for 830. 
Most therapy for offenders with SLCN is provided at HMYOI Polmont. 
 
Kim Hartley, Scotland Officer, Royal College of Speech and Language Therapists 
The RCSLT is the professional body for speech and language therapists in the UK, 
providing leadership and setting professional standards. It facilitates and promotes 
research into speech and language therapy and better education and training of SL 
therapists, and provides information for its members and the public regarding SL. 
 
Martin Henry, Chair, National Joint Investigative Interviewing Tutors Forum 
Joint Investigative Interviews are undertaken by police officers and social workers 
with children, mainly for evidential purposes and to assess any necessary action in 
relation to the protection of that or any other child. 
 
Lynn Jolly, Community Services Manager, Cornerstone 
Cornerstone provides services for people with disabilities and other support needs. 
Its ‗Positive Tracks‘ project in the North and West of Scotland helps adults and 
young people with learning disabilities who have been in prison to reintegrate into 
society by giving them stability and reducing the risk of reoffending. 
 
Dr Nancy Loucks, Chief Executive, Families Outside 
Families Outside provides support to the families of people involved in the criminal 
justice system. It works to mitigate the effects of imprisonment on children and 
families – and consequently to reduce the likelihood of reoffending – through 
support and information for families and for the people who work with them. 
 
Karyn McCluskey, Co-Director, Violence Reduction Unit 
In January 2005, Strathclyde Police established the Violence Reduction Unit (VRU) 
to target all forms of violent behaviour, in particular knife crime and weapon carrying 
among young men in and around Glasgow. In April 2006 the Unit‘s remit was 
extended nationwide by the Scottish Executive, creating a national centre of 
expertise on tackling violent crime. 
 
Raymond McMenamin, a solicitor advocate and part-time sheriff (to be confirmed) 
A former procurator fiscal depute, Mr McMenamin, has been a partner in KW Law in 
Livingston since 1987 and qualified as a solicitor advocate in 2000. He practices 
exclusively in criminal law and is a member of the Criminal Law Committee of the 
Law Society of Scotland. He was appointed a part-time sheriff in 2007. 
 
Kate Higgins, Policy Manager, Children 1st 
Children 1st, previously the Royal Scottish Society for Prevention of Cruelty to 
Children, supports families under stress, protects children from harm and neglect, 
helps them to recover from abuse, and promotes children‘s rights and interests. 
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Justice Committee 
 

18th Meeting, 2012 (Session 4), Tuesday 22 May 2012 
 

Letter from the Convener to the Cabinet Secretary for Justice 
 

Unimplemented reports of the Scottish Law Commission 
 

As you may be aware, two issues that the Committee has taken an interest in since it 
was set up last year are progress in implementing draft Bills proposed by the Scottish 
Law Commission and the possibility of pursuing a Committee Bill that would secure 
significant practical improvement in relation to an area of law within the Justice remit. 
You will appreciate that there is the potential for overlap between those two matters.  
 
The Committee discussed these issues at our meeting on 8 May, and agreed to write 
to you in terms set out below.  
 
We also agreed to take the opportunity to seek an update on a related issue (in that it 
concerns proposed future legislation, albeit not arising from an SLC report); fatal 
accident inquiries.  
 
General observations 
 
The Committee noted concerns from the SLC itself at what it saw as a relatively low 
implementation rate since the advent of devolution compared to other jurisdictions 
with law commissions, particularly in relation to reports concerning civil law.1 We 
have sympathy with those concerns. One of the perceived advantages of the Scottish 
Parliament when it was set up was that it was expected to provide far more time to 
discuss and agree proposals emanating from the SLC and others to modernise and 
simplify Scots law.  
 
We noted that there has been some discussion about the possibility of devising a 
special legislative process to expedite the agreement of technical SLC Bills, but that 
the prospect of the Parliament adopting such a process is probably still some way off. 
In any case, there are a large number of draft SLC Bills that are not, by any definition, 
purely “technical” in character. 
 
The Committee acknowledged that it is appropriate for the initiative for implementing 
SLC reports to lie with the government of the day. We further noted the rule of 
Standing Orders2 intended to prevent duplication of effort in circumstances where a 
committee and the Scottish Government are both pursuing the same policy aims 
through legislation, by providing, in effect, that it is for the Government to take the 
proposal forward. 
 
However, we agreed that we would be prepared in principle to make a positive 
contribution towards increased implementation of SLC reports by taking forward one 
                                                           
1 See for example, comments in the forewords to the 2008 and 2010 annual reports of the SLC. The 
Committee is pleased to acknowledge that the foreword to the 2011 report noted some recent 
progress. 
2 Rule 9.15.7A 
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of them as a Committee Bill during this session. If so, we would aim to promote a Bill 
likely to secure real and practical benefit for the public, and which resonates with 
priorities we have identified thus far in our scrutiny of the Justice portfolio, but which 
the Scottish Government appears to have no plans to take forward in this session. 
 
The Committee acknowledged that the Justice Committee may not be the most 
appropriate committee to take forward some SLC reports and, for the avoidance of 
doubt, I should make clear that we would only propose a Bill that is clearly within the 
Justice remit.  
 
Committee Members accept that the Committee has a role to play in modernising 
and improving the law that involves taking positive steps using the powers that are 
available to us. Bringing forward a Committee Bill is one way of doing so. The biggest 
challenge is likely to be a shortage of time, owing to our heavy workload of Scottish 
Government Bills. In this connection, the Committee fully acknowledges that 
implementing a SLC report would not be a simple matter of the Parliament applying a 
“rubber stamp” to the attached Bill; further consultation and debate would be 
required. Should the Committee decide to take forward a draft SLC Bill, we expect 
that the Scottish Government would wish to assist us by helping ensure that there is 
a window of opportunity within our work programme to take a Bill forward.  
 
Unimplemented Scottish Law Commission reports 
 
With these general comments made, I turn to the list of unimplemented SLC reports 
since devolution (excluding those concerning reserved matters). I acknowledge the 
assistance of the Scottish Parliament Information Centre in providing background 
material to help inform the contents of this part of the letter. (In this connection, I note 
that this letter will be published on the Committee‟s webpages and may be of general 
interest as a public record of those SLC reports on devolved matters whose 
implementation remains outstanding.) 
 
Succession 
In 2009 the SLC published its Report on Succession, recommending significant 
reforms of this area of the law. The associated draft bill comprises 57 sections (plus 
schedules). 

The Scottish Government issued its initial response later in 2009. In a letter to the 
Public Petitions Committee in January 2012 the Scottish Government indicated that 
it hoped to consult on the topic of succession late 2012 or early 2013. 

The Committee would welcome an update on the Scottish Government’s plans 
on succession. 

Delict 
There are two unimplemented SLC reports on the law of delict. Damages for 
Psychiatric Injury (2004), deals with the delictual liability of those who inflict mental 
harm, to individuals (whether intentionally or through lack of care), where the victims 
do not also suffer any physical injury or other damage. The report notes that the 
existing law in this area has developed in an ad hoc fashion through case law over 
hundreds of years. The SLC considers that the end result is an “unprincipled set of 

http://www.scotlawcom.gov.uk/download_file/view/390/
http://www.scotlawcom.gov.uk/download_file/view/450/
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1412_A_Scottish_Government_06.01.12.pdf
http://www.scotlawcom.gov.uk/download_file/view/237/
http://www.scotlawcom.gov.uk/download_file/view/237/
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rules full of anomalies”.3 The draft bill appended to the SLC report comprises eight 
sections. 

Personal Injury Actions: Limitation and Prescribed Claims  (2007), reviewed the rules 
relating to „limitation‟ or „time bar‟ of personal injury actions. The report‟s main 
recommendation was that the limitation period for personal injury actions should be 
extended from three to five years. The draft bill appended to the SLC report 
comprises five sections. 

The SLC‟s Annual Report for 2011 states that the Scottish Government intends to 
consult on these reports “in early 2012”.4 The Committee notes that this consultation 
has not yet been published. 

The Committee would welcome an update on the Scottish Government’s plans 
in relation to the two outstanding reports on aspects of the law of delict. 

Interest on Debt and Damages 
In 2006 the SLC published its report, Interest on Debt and Damages, which provides 
for a new statutory right of interest on late payment of contractual debts, non-
contractual debts (e.g. claims for aliment), as well as damages awarded by courts.  

In January 2008 the Scottish Government published its consultation on a draft 
Interest (Scotland) Bill (which comprised 18 sections). The consultation responses 
are available online, along with an analysis of those responses (published May 
2008). The Committee notes that the proposals met with a mixed reaction on 
consultation. 

The Committee is not certain whether, in its forthcoming consultation on the SLC 
reports on delict, the Scottish Government also proposes to ask respondents to 
comment on whether the issue of interest on damages should be revisited. 

The Committee would welcome an update on the Scottish Government’s plans 
in relation to interest on debt and damages. 

Property law 
Four SLC reports on property law (one published very recently) are not yet 
implemented. 
  
First, in 2003, the SLC published its Report on Irritancy in Leases of Land, a remedy 
which entitles a landlord to terminate the lease prematurely on account of the 
tenant‟s breach of contract. The SLC recommended that the remedy be retained but 
that its potentially harsh effects should be mitigated by a new system of statutory 
regulation. The accompanying draft bill has 22 sections (plus schedules). 

Secondly, also in 2003, in response to a reference by Scottish Ministers, the SLC 
also published its report on the Law of Foreshore and Seabed. This report 
recommended that the present extent of the Crown‟s ownership of the seabed and 
                                                           
3 Scottish Law Commission (2004) Damages for Psychiatric Injury. Scottish Law Commission news 
release 10 August 2004. 
4 The consultation will also include aspects of the SLC‟s report on Damages for Wrongful Death which 
were not included in the Damages (Scotland) Act 2011. 

http://www.scotlawcom.gov.uk/download_file/view/393/
http://www.scotlawcom.gov.uk/index.php/download_file/view/974/138/
http://www.scotlawcom.gov.uk/download_file/view/385/
http://www.scotland.gov.uk/Resource/Doc/209411/0055426.pdf
http://www.scotland.gov.uk/Publications/2008/05/15104808/0
http://www.scotland.gov.uk/Publications/2008/05/16121025/0
http://www.scotlawcom.gov.uk/search-results?cx=016763244782809811531%3Aivkcmtw7iiw&cof=FORID%3A10&ie=UTF-8&q=irritancy&siteurl=www.scotlawcom.gov.uk%2F&ref=www.google.co.uk%2Furl%3Fsa%3Dt%26rct%3Dj%26q%3Dscottish%2Blaw%2Bcommission%26source%3Dweb%26cd%3D1%26ved%3D0CDkQFjAA%26url%3Dhttp%253A%252F%252Fwww.scotlawcom.gov.uk%252F%26ei%3DCaxgT_-1JIGg0QWU5-GYBw%26usg%3DAFQjCNHsEr-YHgoRFudFOAd101JGINzADw
http://www.google.com/url?q=http://www.scotlawcom.gov.uk/download_file/view/245/141/&sa=U&ei=VK1gT9KLBMih0QWZ0aD4Bg&ved=0CAQQFjAA&client=internal-uds-cse&usg=AFQjCNEfQWwjJjAR7osZvOCQMZMjAA3VYA
http://www.scotlawcom.gov.uk/download_file/view/350/
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foreshore should be defined in statute. More significantly, the report recommended 
that existing common law public rights over the foreshore, sea, seabed and 
navigable waters should be replaced by statutory rights held directly by the public (as 
opposed to by the Crown on behalf of the public). 

The Committee acknowledges that the public debate in relation to the Crown 
Estate‟s ownership of the foreshore and seabed has moved on considerably since 
2003 and that there is a reserved/devolved element to the debate. 

Thirdly, in 2007, in response to a reference by Scottish Ministers, the SLC published 
its Report on Sharp v Thomson. The case in question was a House of Lords case 
relating to a „floating charge‟, a legal device used to secure a debt over property. The 
case highlighted the risk that the buyer of a property can, in some circumstances, 
lose the property and the price, due to the corporate insolvency of the seller. The 
SLC made recommendations for reform designed to help protect the purchaser 
against such risks. A draft bill of nine sections is appended to the report. 

The Committee notes that the Sharp case touched on the law relating to floating 
charges and to diligences against heritable property. In that connection, we note that 
Parts 2 and 4 of the Bankruptcy and Diligence (Scotland) Act 2010 concerning, 
respectively, floating charges and the new diligence of land attachment. We are 
unclear whether this would have any bearing on implementation of the 2007 report. 

Finally,  I note that on 9 May, the day after the Committee‟s consideration of SLC 
reports, the SLC published its Report on prescription and title to moveable property, 
proposing two new rules to enable the conversion of possession to ownership.  

The Committee would welcome an update on the Scottish Government’s plans 
in relation to the three outstanding SLC reports on property law.  

The Committee would welcome, in due course, an indication of the Scottish 
Government’s plans in relation to the recent report on prescription and title to 
moveables in due course. 

Contract law 
There are two unimplemented reports on contract law. 
 
In 1999 the SLC published its report on Remedies for Breach of Contract which 
recommended four key reforms in this area. These had received strong support 
when the SLC consulted on the possible reform. The accompanying bill has five 
sections. 

The Committee notes that in the Foreword to the Annual Report for 2008, Lord 
Drummond Young suggested the above report would be a good candidate for a 
legislative initiative by the Scottish Government. On the other hand, in its Annual 
Report for 2011 the SLC indicated it intends to revisit remedies for breach of contract 
as part of its current review of contract law. 

Also in 1999 the SLC published its Report on Penalty Clauses. A penalty clause 
requires a contracting party to pay a fixed sum on breach of contract. At present 

http://www.scotlawcom.gov.uk/download_file/view/371/
http://www.scotlawcom.gov.uk/news/converting-possession-to-ownership/
http://www.scotlawcom.gov.uk/download_file/view/263/
http://www.scotlawcom.gov.uk/download_file/view/254/
http://www.scotlawcom.gov.uk/law-reform-projects/contract-law-in-light-of-the-draft-common-frame-of-reference-dcf/
http://www.scotlawcom.gov.uk/index.php/download_file/view/247/329/
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some penalty clauses are unenforceable, some are not. The SLC report is intended 
to bring clarity and certainty to the approach of the current law to such clauses. 

In July 2010, the Scottish Government consulted on a draft Penalty Clauses 
(Scotland) Bill based on the SLC report. The draft bill has six sections. A summary 
analysis of consultation responses was published in January 2011 (and individual 
consultation responses are also available online). There were mixed responses to 
the consultation and, as a result, the Scottish Government asked the SLC to 
undertake further work as part of its current review of contract law. 

We are not clear whether the further work being undertaken on contract law means 
that these two reports are now considered wholly superseded or whether aspects of 
them might be taken forward as legislation. 

The Committee would welcome an indication of the Scottish Government’s 
plans in relation to the two outstanding reports on contract law.  

Variation and termination of trusts 
In 2007 the SLC published its Report on Variation and Termination of Trusts which 
has not been implemented. However, the SLC has confirmed that this report is to be 
superseded by a wide ranging SLC report on trusts due out in 2012. The latter report 
will include a draft Trusts (Scotland) Bill.  

The Committee assumes that the 2007 report is superseded by the current 
wide-ranging project on trusts, but would welcome express clarification from 
the Scottish Government. 

Age of Criminal Responsibility 
In 2002 the SLC published its Report on Age of Criminal Responsibility. Its 
recommendations were partially adopted by the Scottish Government in section 52 
of the Criminal Justice and Licensing (Scotland) Act 2010 which introduced an 
absolute prohibition on the prosecution of children under the age of 12 in the criminal 
justice system. The Committee notes that during the passage of the Bill there was 
some debate over this provision, and in particular, whether it would be more 
appropriate to raise the age of criminal responsibility itself. We note that, in 
responding to the debate over an amendment to this provision in the Bill at Stage 3, 
you said that “we should leave matters as they are” (ie as amended by the provision 
that became section 52 of the 2010 Act), but that “members of my party are prepared 
to consider moving on from where we are at some future stage.”5 

Under the current law children under the age of 8 do not have capacity to commit a 
criminal offence. The SLC also recommended abolition of this rule to allow referrals 
to the children‟s hearing system of a child under the age of 8 on the ground of having 
committed an offence.6 This recommendation was not accepted by the Scottish 
Government. 

The Committee notes that there appear to be mixed views about how significant this 
is in practice. For example, several commentators have pointed out that a child 
                                                           
5 The Scottish Parliament, Official Report, 30 June 2010 
6 The case of Merrin v S (1987 SLT 193) established that a child under the age of 8 could not be 
referred to the children‟s hearing system on the ground of having committed an offence. 

http://www.scotland.gov.uk/Publications/2010/07/penalty-clauses
http://www.scotland.gov.uk/Publications/2010/07/penalty-clauses
http://www.scotland.gov.uk/Topics/Justice/law/damages/contract/pcresponses/ConsultationSummaryAnal
http://www.scotland.gov.uk/Topics/Justice/law/damages/contract/pcresponses/ConsultationSummaryAnal
http://www.scotland.gov.uk/Topics/Justice/law/damages/contract/pcresponses/ConsultationSummaryAnal
http://www.scotlawcom.gov.uk/law-reform-projects/contract-law-in-light-of-the-draft-common-frame-of-reference-dcf/
http://www.scotlawcom.gov.uk/download_file/view/389/
http://www.scotlawcom.gov.uk/download_file/view/280/
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=5608&mode=html
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under 8 would usually (but not always) be able to be referred to a children‟s hearing 
system under one of the alternative „welfare grounds‟ of referral if he or she had 
committed what would be treated as a criminal offence (were that child over the age 
of 8).7  

The Committee would welcome an update from the Scottish Government as to 
its plans (if any) in relation to unimplemented parts of the 2002 report or 
whether it is now satisfied with the law and practice on the age of criminal 
responsibility. 

Crown appeals 
In 2008, in response to a reference by Scottish Ministers, the SLC published its 
Report on Crown Appeals which considered the law relating to judicial rulings which 
can bring a solemn criminal case to an end without the verdict of a jury.  

A number of recommendations contained in this report were implemented in sections 
73–76 of the Criminal Justice and Licensing (Scotland) Act 2010, not all of them in 
full. Recommendation 1, that there should be an extension of the grounds on which 
the accused may submit, at the close of a Crown case, that there is no case to 
answer, has not been implemented. In the Policy Memorandum (paras 278, 282–
286) to the Bill as introduced the Scottish Government explained its reasoning for the 
departures from the SLC report. In relation to recommendation 1, its reasoning 
included a “substantial level of opposition” (para 283) to the proposal from 
consultees. 

The Committee presumes that the Scottish Government’s policy in relation to 
the unimplemented part of the 2008 report has not changed, but would 
welcome express clarification on this point from the Scottish Government.  

Future Legislation in relation to fatal accident inquiries 

Finally, the Committee agreed to seek an update as to the Scottish Government‟s 
legislative plans in relation to Lord Cullen‟s proposals on fatal accident inquiries. (As 
you will recall, the Committee has corresponded with you on the past on this issue, 
as part of our consideration of Petition 1280. In your most recent letter to the 
Committee on this issue, on 12 January 2012, you wrote that it was the Scottish 
Government‟s “firm intention” to bring forward a Bill to reform and modernise the law 
on fatal accident inquiries during this session, but that you were still contemplating 
the most appropriate legislate approach, and in particular, whether to update or to 
completely replace the current legislation.  

It would be helpful if you could update the Committee as to your thinking on this 
issue, and as to a proposed timetable for bringing legislation forward.  

I would be grateful for a response by 7 June if possible. 

Christine Grahame MSP 
Convener, Justice Committee 
15 May 2012 
                                                           
7 K McK Norrie, Children's Hearings in Scotland (1997), p 28; Stair Memorial Encyclopaedia, vol 3, 
para 1336. 

http://www.scotlawcom.gov.uk/download_file/view/316/
http://www.scottish.parliament.uk/S3_Bills/Criminal%20Justice%20and%20Licensing%20(Scotland)%20Bill/b24s3-introd-pm.pdf
http://www.scottish.parliament.uk/S3_Bills/Criminal%20Justice%20and%20Licensing%20(Scotland)%20Bill/b24s3-introd.pdf
http://www.scotland.gov.uk/About/fatal-accident-review/
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40035.aspx
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